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ORDER

Per Sanjay Arora, AM

This is an Appeal by the Revenue directed agaimstQ@rder by the
Commissioner of Income Tax (Appeals)-1, JabalpGiT(A)’ for short) dated
11/9/2020, partly allowing the Assessee’s appealtesting his assessment
under section 147 read with sec.144 of the Income Act, 1961 (‘the Act’
hereinafter) for the Assessment Year 2013-14 viderodated 13/11/20109.

2. At the outset, confirmation was sought by thadbefrom Sh. Srivastava,
the Id. Counsel for the assessee, as to if thessessehad filed any Appeal or
Cross Objection in respect of the impugned ordemnyvhich he replied in the
negative, further clarifying that the same is betogtested on merits, i.gua

each of the Grounds of Appeal assumed by the Reyevhich are as under:
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0] Whether on the facts and in the circumstances efctdse, the Id. CIT(A)
was justified in deleting the addition of Rs.163%h/- on account of
unexplained investment.

(i)  The appeal is being filed against falls under ekoepl clause of para 10(c)
of the Boards’ Instruction No. 3/2018 dated to ¥12018.

3. It was, to begin with, observed that the apmahds preferred by the
Revenue in view of the exception vide para 10(chhef Board Instruction No.
03/2018, dated 11/7/2018, issued u/s. 268A of tbe vhich forms part of it's
latest Instruction, i.e., 17/2019, dated 08/8/2038c. 268A mandates for an
appellate authority to, while hearing appeals by Revenue before it, have
regard to the monetary limits fixed by the Board i€ instructions, orders or
directions to the Income-tax Authorities, issuednirtime to time for the
purpose of regulating the filing of appeals & refezes by the Revenue, and
which, as per the latest Instruction dated 08/8823lat Rs. 50 lacs for the
appeals before the Appellate Tribunal, while thedHect of the instant appeal
Is admittedly below the said limit. Exceptions he tsame, so that appeals could
be validly filed even where they entail a tax-effeelow the said limit/s, are
listed at paras 10 & 11 to the Instruction date//PD18. Para 10 (c) reads as
under:

‘10. Adverse judgments relating to the followinguss should becontested on

merits notwithstanding that the tax effect entailed issleéhat the monetary limits

specified in para 3 above or there is no tax effect

(c) Where the Revenue Audit objection in tasechas been accepted by the
Department, or ...

Clearly, therefore, the audit objection by the Reuee Audit Party has to be
accepted by the Revenue for its’ appeal to falhimithe ambit of the exception
stated at para 10(c) and, accordingly, be admessilmward this, Sh. Srivastava

would draw my attention to the Audit Objection aht2/4/2016 (APB pgs. 10-
2
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12), beneath which itself the Assessing Officer JAC2., ITO, Ward 1, Rewa,
has, vide his response thereto dated 13/4/201i@dstlaat the audit objection is
not acceptable as the assessee had explainedvistnment under reference,
l.e., for Rs. 16.69 lacs, for which explanation wasght from him, and addition
guawhich is the subject matter of the instant appal has, in fact, he would
further submit, also stated it to be a case of ghaof opinion. The audit
objection, he concluded, has not been acceptethéddO for the Revenue to
invoke the exception u/c. 10(c) supra.

The Revenue’s case in this regard is that the fasmtythat notice u/s. 148
stands issued by the AO, which is only after recgydeasons u/s. 148(2) and
obtaining sanction from the Commissioner u/s. lBfplies that the Revenue
had accepted the audit objection by the Revenuet Radty (RAP). Its’ appeal

Is thus admissible under exception 10(c) supra.

4. | have heard the parties, and perused the rakterirecord insofar as is
relevant for the Revenue’s Gd. # 2.

The audit objection has been gone through. Thene iseference therein
to any material not already before the AO whilerfiag the original assessment
u/s. 143(3) on 10/3/2016 without making the impuyaddition for Rs. 16.69

lacs. True, there is no discussion in respect efséid investment, or even a

reference to the letter dated 22/2/2016 to thesasgeduring the course of the
original assessment proceedings seeking explanatiorespect of the said
investment, in the assessment order dated 10/3/2@i6h is brought forth for
the first time only in the audit objection dated4/2016. That, however, cannot
by itself be read as an omission by the AO to @ersihe assessee’s reply to the
said letter, also referred to in the audit objectithe onus to show which (i.e.,

the said omission), would, again, be on the Revehine AO’s comments to the
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audit objection, rather, clarify that to be not tase and put pays any claim that
the Revenue may make in the matter.

It could be argued, as indeed it was before ne, ttie very fact of the
Revenue having issued notice u/s. 148 on 29/3/201% itself a proof of it
having accepted the audit objection and, thusntalvithin the exception u/c.
10(c). The argument, impressive at first blush h@swever, facile and, in any
case, not borne out by the record. The AO is caiteglan his comments dated
13/4/2016 to the audit objection, making it aburijanlear that the same is
unwarranted inasmuch as the assessee had expliieemhvestment under
reference, and would, in any case, be a changpioion. The subsequent issue

of the notice u/s. 148 in March, 2019, is, theref@and, on the contrarg, non-

acceptance of the AO’s non-acceptance of the anlujiection by the RAP
which clearly has prevailed in the matter leadingthe issue of notice ul/s.
148(1) after three years of the raising of the taabjection. The law confers
plenary powers to the AO in the matter of assessmédnch he exercised while
framing the original assessment in March, 2016tHeur it is only on a reason
to believe escapement from assessment of any incbargeable to tax that he
assumes jurisdiction u/s. 147 to make an assesshrarging to tax such
iIncome/s. There is no reference to any subsequents,fi.e., subsequent to
assessment of March, 2016, or information comintpéopossession of the AO,
even if available on record though discovered Jater, after 10/3/2016, giving
rise to the reason to believe escapement aforeaad,which is a condition
precedent for the issue of notice u/s. 148 andngssan of jurisdiction u/s.
147. The reasons recorded u/s. 148(2) refer tAhs letter dated 22/2/2016
and the assessee’s reply thereto, both eventsrogguarior to 10/3/2016, i.e.,
during the course of the original assessment pdwgs. Further, the AO’s
comments to the audit objection make it amply cthat the assessee’s reply to
his letter dated 22/2/2016 was accepted by theT&®@.Revenue has not shown
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the said acceptance to be infirm, much less pesyeggen as the course
available in the former case would be a revisios1 @63. It is also not the
Revenue’s case that the AQO’s opinion accepting dhsessee’s reply was
perverse, i.e., a view no person properly instdicie facts and in law could
take, as where the said reply is irrelevant or doas meet the letter dated
22/2/2016 by the AO. | am conscious, while so distg, that there is no
challenge to the notice u/s. 148(1) by the assessb&h aspect, i.e., the
validity of the reasons recorded u/s. 148(2) othef assumption of jurisdiction
u/s. 147, must, therefore, be regarded as havtagnhetl finality. The present
discussion only seeks to emphasize the non-subtbiyaof the argument
advanced by the Id. Sr. DR inasmuch as there has, deoth factually or
legally, no omission to consider the assessee’tapaponqua the impugned
investment during the original assessment procgsdinor the AO’s view in
accepting the said explanation perverse, in whittfeecase the AO’s objection
to the audit objection would be rendered invalidlaw. And the Revenues’
subsequent action in issuing notice u/s. 148 intep, even as argued by the
Id. Sr. DR, as an acceptance by the Revenue ofetenue audit objection.
Needless to add, the Revenue has not shown meoamnyec by the RAP to the
AQO’s comments dated 13/4/2016, meeting his obja¢csBo as to exhibit thereby
that the audit objection would survive the AO’s coents, i.e., obtain despite
the same, which (comments) would thus stand reddemnsequential. Even
as, as would be apparent, the matter is princigatijual, the view taken in this
case is supported by the decision by the Apex Gaurarsen & Toubro Ltd.
vs. State of Jharkhan@ C.A. N0.5390 of 2007, dated 21/03/2017).

The Revenue’s appeal is thus not saved, as comtehgiehe exception
listed under para 10(c) of the Board Instructios. @19 r/w s. 268A dated
11/7/2018.
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5. The Revenue’s appeal is, accordingly, not nmable u/s. 268A(1) of the

Act. | decide accordingly.

6. In the result, the Revenue’s appeal is dismissed
Order pronounced in the Open Court on August 32120

d/s
(Sanjay Arora)
cduntant Member
Dated: 31/08/2021
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